STATE OF MINNESOTA

WASHINGTON COUNTY

DISTRICT COURT

TENTH JUDICIAL DISTRICT

In the Matter of the Contest of the general
election held on November 3, 2015, for the
putpose of the passage of a ballot question
for South Washington County Schools,
Independent School District No. 833,
Washington County, Minnesota,

Canvass Completed November 25, 2015
Susan Richardson, Andrea Mayer-Bruestle,
and Leilani Holmstadst,

Contestants,

vs.

South Washington Schools,
Independent School District No. 833,

Contestee.

Case Type: Election Contest

Notice of Contest and Election Contest
Under Minnesota Statute § 209.021

To:  Dayna Bentdahl, Cletk of the School District for South Washington County Schools,
Independent School District No. 833, for the contestee South Washington County
Schools, 8400 East Paint Douglas Road South, Cottage Grove, Minnesota 55016;

Katie Schwartz, Clerk for the School Board, South Washington County Schools,
Independent School District No. 833, for the contestee South Washington County
Schools, 8400 East Paint Douglas Road South, Cottage Grove, Minnesota 55016;

Kevin Corbid, Washington County Auditor, Washington County Government
Center, 14949 62nd Street North, Stillwater, Minnesota, 55082.



PLEASE TAKE NOTICE that under Minnesota Statute § 209.021, that Contestants

Susan Richardson, Andrea Mayer-Bruestle, and Leilani Holmstadt, give notice and contest

the election that resulted in the passage of a ballot question for the approval of a school

district bond issue for the South Washington County Schools, Independent School District

No. 833. The election was held on November 3, 2015. The meeting of the Independent

School District 833, South Washington County Canvassing Board was held on Wednesday,

November 25, 2015.

1.

)

INTRODUCTION

Contestants challenge the Canvassing Board’s determination of five ballots as “non-
votes” because the original ballots show the intent of those voters as “No” votes. The
incorrect actions of the Canvassing Board caused the favorable outcome of the School
District Ballot Question 2 seeking approval of the authorization for the District to issue
general obligation building bonds in the amount not to exceed $96 million. Guiding
statutory principles under Minnesota Statute §§ 204C.22 in determining a voter’s intent
were not followed by the Canvassing Board members, including but not limited to
specifically, that “a ballot shall not be rejected for a technical error that does not make it
inpossible 1o determine the voter’s intent.” (Emphasis added).

The Canvassing Board, in evaluating the contested five ballots, did not ascertain from the
ballot itself without speculating or making efforts to determine the voter’s intent in a
manner other than provided by statute. Further, the Canvassing Board did not properly

apply the canons of construction in making its determination, instead finding the five
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ballots as “ambiguous” or “non-votes.” The Canvassing Board never made a finding for
each of the five ballots that it was “impossible” to determine the intent of the voter.
. Had the Canvassing Board found the contested five ballots as “no votes” the clection
result would have defeated the Ballot Question 2 for a bond issuance not to exceed $96
million because of a tie.
. Consequently, the South Washington County Canvassing Board erred in its
determinations and therefore, the five contested ballots must be considered as “no”
votes. The final vote total must be declared: 6,840 voting “yes,” and 6,840 voting “no.”
Because of the tie, the election contest for the School District Ballot Question 2 must be
declared defeated.

PARTIES, JURISDICTION, AND VENUE
. Contestant Susan Richardson is registered and is an eligible voter residing in Washington
County, and within the contestee South Washington County School District,
Independent School District 833. Richardson voted in the election held on November 3,
2014. Minn. Stat. § 209.02.
. Contestant Andrea Mayer-Bruestle is registered and is an eligible voter residing in
Washington County, and within the contestee South Washington County School District,
Independent School District 833. Mayer-Bruestle voted in the clection held on
November 3, 2014. Minn. Stat. § 209.02.
. Contestant Leilani Holmstadt is registered and is an eligible voter residing in Washington

County, and within the contestee South Washington County School District,



9.

10.

11.

Independent School Districe 833. Holmstadt voted in the election held on November 3,
2014. Minn. Stat. § 209.02.

Contestee South Washington County Schools, Independent School District 833 is the
governmental entity that caused the ballot bond question at issue in this contest to be
placed on the ballot for electors who reside within the boundaries of the School District.
The School District boundaries are within Washington County and consist of all or part
of the communities of Cottage Grove, Newport, St. Paul Park, Woodbury, Afton,
Denmark and Grey Cloud Island Townships.

The Contestee South Washington County Schools, Independent School District 833, is
subject to suit under Minnesota Chapter 209 governing clection contests.

This Court has jurisdiction and venue for this contest. Under Minnesota Statute §
209.021, subds. 2 and 3, a notice of contest is to be filed with the court administrator of
the district court in the county whete the queston appeated on the ballot. "The ballot
question was not a state-wide question.

Subject matter jurisdicdon is proper under Minnesota Statute § 209.02 based upon the
facts asserted in this petition revealing the South Washington County Canvassing Board
had crred in the interpreeation of certain ballots as “ambiguous” or as a “non-vote” when
the ballots actually show the voter’s intent as a “no” vote against the School District’s
Ballot Question 2. Further, the Canvass Board failed to apply the statutory principles of
Minnesota Statute § 204C.22 governing the determination of a votet’s intent to the five

ballots. In addition, the Board failed to make any finding that it was impossible to



determine the voter’s intent for cach of the five contested ballots; instead, the Canvassing
Board identified the five ballots as “ambiguous” or as “non-votes.”
FACTUAL BACKGROUND
I The November 3, 2015 bond election required a recount and ultimately
a Canvassing Board review of 18 challenged voter ballots.

12. On November 3, 2015, the South Washington County Schools, Independent School
District 833 (“School District 833”) sought the passage of a gencral obligation school
building bonds issuance not to exceed $96 million:

If School District Question 1 is approved, shall the school board of
Independent School District No. 833 (South Washington County
Schools) also be authorized to issue its general obligation school
building bonds in an amount not to exceed $96,000,000 to provide
funds for the acquisidon of land for and the construction and
cquipping of a new middle school facility; the repair, renovation,
remodeling, upgrading, cquipping and repurposing of the existng
Oltman Middle School site and facility for use as an clementary school;
and the construction of additions and improvements to other existing
middle school sites and facilides?

13. During the general election held on November 3, 2015, the School District Ballot
Question 2 passed 6839 (voted “yes”) to 6820 (voted “no”™), a margin of 19 votes. A
recount was held on November 20, 2015. The results for School District Ballot Question
No. 2 were the same, 6840 to 6822, a margin of 18 votes.

14. About an hour and one-half into the recount, Carol Peterson, the Washington County

Elections Supervisor, declared that all balloes with markings outside the oval but near the

“no” would be “automatically” marked as challenged.



15. Ballot nos. 9, 16 and 18 reflect names of supporters to defeat the ballot, yet their names
appear as having “challenged” the ballots. They did not.

16. During the recount of November 20, 2015, 19 ballots were challenged. Those ballots
wete the subject of a convened Canvassing Board that met five days later on Wednesday,
November 25, 2015.

17. The members of the South Washington County Canvassing Board included:

¢ Ron Kath, Chair of the South Washington County School District
Board;

* Kadc Schwartz, Clerk of the South Washington County School District
Board;

* Kim Blaeser, Woodbury City Clerk (Woodbury Mayor delegated her
authority to Ms. Bleaser to serve on the Canvassing Board);

¢ Annctte Fritz, Washington County Court Administrator, Stllwater,
Minnesota; and

Kevin Corbid, Washington County Auditor-Treasurer, Stillwater,
Minnesora.

18. On Wednesday morning, the South Washington County Canvassing Board convened.
The day before, on November 24, 2015, Erick G. Kaardal, counsel for his clients Susan
Richardson and Andrea Mayer-Bruestle, sent a letter to the Canvassing Board members
outlining arguments as to why 18 of the 19 challenged ballots should be declared and
counted as “no” vortes. A challenge to one ballot was withdrawn since it was impossible
to determine the intent of that particular voter. The letter is attached as Exhibit A.

Copies of the excerpted challenged ballots were attached as Exhibits 1-19.



19.

20.

21.

24.

When copies of the challenged ballots were requested, only portions of each entire ballot
were replicated for review prior to the Canvassing Board’s meeting on November 25th.
Nevertheless, the portion provided included the front of each ballot inclusive of all
School District ballot questions.

The Kaardal letter reflected the request of his then clients Susan Richardson and Andrea
Mayer-Bruestle to correct the election judges’ “obvious error in not counting challenged
ballots #2 through #19 as ‘no’ votes.” See Exhibit A.

The Kaardal letter reflected the significance of the result of the challenged 18 votes in
that it would directly affect the outcome of the election, namely, defeating the School
District Ballot Question 2 regarding the general obligation bond issuance of no more
than $96 million: “If the School District (sic) Canvassing Board were to count challenged
ballots #2 through #19 as ‘no’ votes, since the vote differential to date is 18 votes in
favor of the ballot question, the ballot question election would fail because of a tie vote:

0,840 vote in favor and 6,840 votes against.” See Exhibit A.

. The School District did not dispute that a tie vote would defeat Ballot Question 2 at the

Canvassing Board meeting on November 25, 2015.

- The School District will not dispute that a tie vote would defeat Ballot Question 2.

Through paragraphs of Kaardal’s letter identfied as “A” through “S” under the sub-
heading “II,” are found specific arguments applied to each ballot as to why that specific
ballot should be counted as a “no” vote, except for Exhibit 1 which was withdrawn. See
Exhibit A. There is no dispute the Canvassing Board members received the Kaardal

letter.



25. The Kaardal letter reflected that Minnesota election laws apply to school district elections
under Minnesota Statute § 205A.02: “Except as provided by law, the Minnesota Election
Law applies to school district elections.” See Exhibit A. The School District did not
dispute this proposition; neither did the Canvassing Board dispute this proposition at the
Canvassing Board meeting on November 25, 2015.

26. The School District will not dispute that Minnesota Election Law applies to school
district elections.

27. The Kaardal letter reflected that the Canvassing Board is statutorily authorized to correct
obvious errors under Minnesota Statute § 204C.39: “A county canvassing board may
determine by a majority vote that the election judges have made an obvious error in
counting or recording the votes....” See Exhibit A. The School District did not dispute
this proposition; neither did the Canvassing Board at the Canvassing Board dispute this
proposition meeting on November 25, 2015.

28. The School District will not dispute that a county canvassing board may determine by a
majotity vote that the election judges have made an obvious error in counting or
recording the votes.

29. The Kaardal letter reflected that principles in determining a voter’s intent must be
discerned from the face of the ballot as governed under Minnesota Statute § 204C.22;

Subdivision 1. Ballot valid if intent determinable.

A ballot shall not be rejected for a technical error that does nor make it
impossible to determine the voter's intent. In determining intent the principles
contained in this section apply.

Subd. 2. From face of ballot only.



Intent shall be ascertained only from the face of the ballot.

* K ok
Subd. 3a. Votes yes and no.

[fa voter votes both yes and no on a question, no vote may be counted for
that question, but the rest of the ballot must be counted if possible.

¥k ok

Subd. 6. Mark out of place.

If a mark (X)) is made out of its proper place, but so near a name or space as
to indicate clearly the voter's intent, the vote shall be counted.

* ok ok
Subd. 10. Different marks.

If a voter uniformly uses a mark other than (X) which clearly indicates an
intent to mark a name or to mark yes or no on a question, and the voter does
not use (X) anywhere clse on the ballot, a vote shall be counted for each
candidate or response to a questdon marked. If a voter uses avo or more
distinct marks, such as (X) and some other mark, a vote shall be counted for
cach candidate or response to a question marked, unless the ballot is marked
by distinguishing characteristics that make the entire ballot defective as
provided in subdivision 13.

Subd. 11. Attempted erasures.

If the names of two candidates have been marked, and an ateempt has been
made to crase or obliterate one of the marks, a vote shall be counted for the
remaining marked candidate. 1f an attempt has been made to obliterate a
write-in name a vote shall be counted for the remaining write-in name ot

marked candidate.

s

Subd. 13. Identifying ballot.
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1f a ballot is marked by distinguishing characteristics in 2 manner making it
evident that the voter intended to identify the ballot, the entire ballot is
defectve.
The School District did not dispute these propositions; neither did the Canvassing Board
dispute these propositions at the Canvassing Board meetdng on November 25, 2015.
II.  The Canvassing Board decides that five ballots are “non-votes.”

30. On Wednesday November 25th, the Washington County Canvassing Board met to
review the 19 challenged ballots.

A. Ballot No. 1is withdrawn.

31. Richardson and Mayer-Bruestle withdraw their challenge to Ballot 1. See Exhibit 1. The
ballot was not counted.

32. Of the 18 remaining ballots, 13 were counted as “no” votes and are not at issue here.
This would include ballot nos. 3, 4, 5, 6, 7, 8, 10, 12, 13, 14, 15, 17 and 19. See Exhibits
3,4,5,06,7, 8, 10, 12, 13, 14, 15, 17 and 19. However, some of these ballots will be used
for demonstrative purposes.

33. Five ballots were determined by the Canvassing Board as “non-votes” and, therefore,
were not counted. This included ballot nos. 2, 9, 11, 16, and 18. See Exhibits 2, 9, 11, 16,

and 18.
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B. Ballot No. 2 is challenged, but the Canvassing Board
determines it as a “non-vote” — referring to it as

“ambiguous” — but it is nor impossible to discern the voter’s
intent from the face of the ballot.

The published unofficial minutes of the Canvassing
Board inaccurately reflects motions made on
disputed ballots.

34. Richardson and Mayer-Bruesde challenged Ballot No. 2 through Kaardal’s letter under
patagraph “B” which reflected the basis for the challenge of the election judges not to

count the ballot as a “no” vote:

€62y

Ballot no. 2 has the letter “o0” in “NO” filled out rather than the oval.
Based on Minnesota Statute § 204C.22, subd. 6, “If a mark (X) is
made out of its proper place, but so near a name or space as to
indicate clearly the voter’s intent, the vote shall be counted.” Here the
voter’s intent is clearly indicated by the voter having filled out the oval
spacc in “NO” which is “so near” “NO” to indicate cleatly the voter’s
intent to vote “no.” It was an obvious error for the election judges not
to count ballot no. 2 as a “no” vote.

35. Members of the Canvassing Board debated on this particular ballot inappropriately
speculating on how the voter, for instance, was able to fill in the oval correctly on one
part of the ballot but not on the ballot questions when multiple directions are provided
to the voters prior to being handed a ballot and on the ballot itself. See e.g 19:00-21:00
Canvassing Board Mcetng Recording, Exhibit B,

36. The Canvassing Board voted on Ballot No. 2, Exhibit 2, finding it “ambiguous™ and not
a2 “no” vote by a 3-2 vote. Ser e 23:51: Canvassing Board Meetng Recording, Exhibit
B,

e [Gm Blaeser: Yes

e [Kevin Corbid: No
o Annectte Fritz: No
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e Ron Krath: Yes
¢ Kate Schwartz; Yes

37. Ballot No. 2 was not counted.

38. The Canvassing Board did not make a findings that is was “impossible” to determine the

voter’s intent.

39. The mark of the voter on Ballot No. 2, while made out of its proper place, was so near

the space as to indicate clearly the intent of the voter; it should have been counted as a

“no” vote.
40. Not counting Ballot No. 2 as a “no” vote was in error.

41. The marking on School District Ballot Question 2 is consistent with the manner in which

the voter marked his or her vote on all ballot questions as “no” votes:

* 50 130 Refevavurm Oumstion 43
!..-.----.-.--...
W prroa, st Precines 7 - La% ietb g
L GENERAL ELECTION BALL(SMswottoame 2y,
T INDERENDENT SCHOOL DISTRICT NO. 833
N (SOUTH WASHINGTON COUNTY SCHOOLS)
" NOVEMBER 3, 2015
X e IS O VOIERS, e
: SCHOOK. DISTRICT OFFICEY SCHOOL DISTRICT QUESTIONS
: -"“"“’L',‘.‘-mﬂm' -,pe‘-é‘w",,ﬁ""‘ :am:;;:ruum-;:mum-
(] —;. : ]'I'I'l 18 #"hﬂ“d
I |o o 'u-u-ah--uu—r -
e ﬁ‘nﬁ—muumnq_
Bu| & vRLYUT . ey

o PRS2 0 T T RN [ ) Wi tramds In s efixned i 0 emtedd
% saLoFoupITEN 5 | S
T - $CHO0C CrITRGT -’-“-‘ mﬂ:‘,' "

P

ot
Pt prucoeed 10 PETRISD 1) 4 0hEMER laostes?
il 1 Wy, tegreg . | O TES
om

'

I

1

1

1

1

: TOR A FROPORTY 113 RCREARE
1 lewa
1

1

1

|

]

S e AT VTN “TES" OM THS BALLOT GURATICH, YOU AR VOTI
oW
ST YOTING “TEY ON T BALLOT
FOR A PROPERTY TAX
EQ 33 Yeeomgy [ 1003
T EEEREEEERE YA EE R E R L E RN BN

See Exhibit 2.

12



42. The Canvassing Board erred when it failed to count the Ballot No. 2 as a “no” vore.

43. It is not “impossible” to discern the intent of the voter on Ballot No. 2 under Minn. Stat.
§ 204C.22, subd. 6.

44. It is not impossible to discern the intent of the voter of Ballot No. 2 as a “no” vote.

45. Ballot No. 2 must be counted as a “no” vote.

46. The unofficial minutes of the Canvassing Board inaccurately reflects the actual motion
made and voted upon by the Board. Exhibit C. The minutes reflect the motion made
was a “non-vote:”

“Katie Schwartz motoned to accept this ballot as a non-vote. ...”
Jee Exhibit C.

47. The modon voted upon was actually a “motion to accept the ballot as ambiguous and as
not a ‘no’ vote.” 23:51 Canvassing Board Meeting Recording, Exhibit B.

48. The word “ambiguity” is not reflected in the Kaardal letter where he identifies Minnesota
Statute § 204C.22 and subdivisions 1, 2, 3a, 6, 10, 11, and 13.

49. Nevertheless, the Canvassing Board’s determination of Ballot No. 2 is inconsistent with
its decision to accept Ballot No. 15 as a “no” vote for School District Ballot Question
No. 2.

50. The Canvassing Board counted Ballot No. 15 as a “no” vote, See Exhibit 15; Exhibit C.

51. It was not impossible to discern the intent of the voter regarding Ballot No. 15, thus the
Canvassing Board was correct to count the ballot as 2 “no” vote.

52. Ballot No. 2 and Ballot No. 15 are marked exactly the same. Compare Exhibit 2 with

Exhibit 15.
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53. Ballot No. 2 should be counted, like that of Ballot No. 15, as a “no” vote.

54. The Canvassing Board’s decision not to count Ballot No. 2 as a “no” vote should be

reversed.

55. The Ballot No. 2 should be counted as a “no” vote.
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C. Ballot No. 9 is challenged, but the Canvassing Board
determines it as a “non-vote” — referring to it as
“ambiguous” — but it is nor impossible to discern the voter’s
intent from the face of the ballot.

The published unofficial minutes of the Canvassing
Board inaccurately reflects motions made on
disputed ballots.

56. Richardson and Mayer-Bruestle challenged Ballot No. 9 through Kaardal’s letter under

paragraph “IC” which reflected the basis for the challenge of the election judges not to

count the ballot as a “no” vote:

Ballot no. 9 has the letter “0” in “NO” filled out rather than the oval.
Based on Minnesota Statute § 204C.22, subd. 6, “If a mark (X) is
made out of its proper place, but so near a name or space as to
indicate clearly the voter’s intent, the vote shall be counted.” Here the
voter’s intent is clearly indicated by the voter having filled out the oval
space in “NO” which is “so near” “NO” to indicate clearly the voter’s
intent to vote “no.” It was an obvious error for the election judges not
to count ballot no. 9 as a “no” vote.

See Exhibit A
57. On School District Ballot Question 2, the voter filled in the letter “O” of “NO” instead
of the oval to the left of “NO.”
58. The Canvassing Board voted on Ballot No. 9, Exhibit 9, finding it “ambiguous” and not
a “no” vote by a 3-2 vote. Jee 1.06:00 Canvassing Board Mecting Recording, Exhibit B;

Kim Blaeser: Yes
Kevin Corbid: No
Annette I'ritz: No
Ron Kath: Yes
Kauge Schwartz: Yes

59. Ballot No. 9 was not counted.
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60. The Canvassing Board did not make a finding that is was “impossible” to determine the

voter’s intent.

61. The mark of the voter on Ballot No. 9 while made out of its proper place, was so near

the space as to indicate clearly the intent of the voter; it should have been counted as a

“no” vote:
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(2. Not counting Ballot No. 9 as a “no” vote was in error.
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63. The unofficial minutes of the Canvassing Board inaccurately reflects the actual motion

made and voted upon by the Board. Exhibit C. The minutes reflect the motion made

was a “non-vote:”

“Katie Schwartz motioned to accept this ballot as a non-vote....”
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See Exhibic C.

64. The motion voted upon was actually 2 “motion to leave as ambiguous.” See 1.06:00
Canvassing Board Meeting Recording, Exhibit B.

65. The word “ambiguity” is not reflected in the Kaardal letter where he identifies Minnesota
Statute § 204C.22 and subdivisions 1, 2, 3a, 6, 10, 11, and 13.

66. It is not impossible to discern the intent of the voter.

67. The Canvassing Board did not determine the intent of the voter as “impossible” to
discern.

68. The Canvassing Board’s decision not to count Ballot 9 as a “no” vote should be
reversed.

69. The Ballot No. 9 should be counted as a “no” vote.

D. The voter’s crossing through a “yes” oval and filling out of a
“no” oval is a “no” vote as found in Ballot No. 11,

70. Richardson and Mayer-Bruestle challenged Ballot No. 11 through Kaardal’s letter under
paragraph “K” which reflected the basis for the challenge of the election judges not to

count the ballot as 2 “no” vote:

Ballot no. 11 has both ovals filled in for queston 2, but an “X”
through the “yes” oval. Notably, the face of the ballot has three ovals
filled out for candidates, has an oval filled out for “no” on question 3
and has similar markings on question 1 as to question 2: both ovals
filled in, but an “X” through the “yes” oval. Minnesota Statute §
204C.22, subd. 11 states on attempted erasures, Subd. 11:

Attempted erasures. If the names of two candidates have
been marked, and an attempt has been made to erase or
obliterate one of the marks, a vote shall be counted for
the remaining marked candidate.

17



Here, the voter has attempted to obliterate the “yes” oval by drawing
an “X” on it; under these circumstances, subdivision 11 requires that
the remaining marked oval for “no” be counted. It was obvious error
for the election judges not to count ballot no. 11 as a “no” vote.

Jee Exhibit A.
71. The “X” through the filled in “yes” oval is an attempt to obliterate that mark.
72. The Kaardal letter states that when there is an attempt to obliterate one of the marks, “a
vote shall be counted for the [other marked oval].” See Exhibit A.

73. It is not impossible to discern the intent of the voter regarding Ballot No. 11:
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Jee Exhibit 11.

74.The Canvassing Board also allowed testimony of Carol Peterson, election judge
supervisor, regarding Ballot No. 11 as to what happened at the recount and desire to
have the ballot not counted as a “non-vote.”” See 1.20:30 Canvassing Board Meeting
Recording, Exhibit B.

75. To the contrary, Kaardal’s letter reflects Minnesota Statute § 204C.22, subd. 2 and the
quote from that subdivision as “Intent shall be ascertained only from the face of the
ballot.”

76. The Canvassing Board’s decision to allow the testimony of Carol Peterson regarding
remarks or other statements made concerning Ballot No. 11 was violative.

77. The Canvassing B oard erred when it did not count Ballot No. 11 as a “no” vote
regarding the School District Ballot Question 2.

78. The Canvassing Board’s decision not to count Ballot Neo. 11 as a “no” vote should be
reversed.

79. Ballot No. 11 should be counted as a “no” vote.

E. Ballot No. 16 is challenged, but the Canvassing Board

determines it as a “non-vote” — referring to it as
“ambiguous” ~ but, it is nor impossible to discern the voter’s
intent from the face of the ballot.

The published unofficial minutes of the Canvassing

Board inaccurately reflects motions made on

disputed ballots.

80. Richardson and Mayer-Bruestle challenged Ballot No. 16 through Kaardal’s letter under

paragraph “P” which reflected the basis for the challenge of the election judges not to

count the ballot as a “no” vote:
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Ballot no. 16 has the letter “0” in “NO” filled out rather than the oval,
Based on Minncsota Statute § 204C.22, subd. 6, “If a mark (X) is
made out of its proper place, but so near a name or space as to
indicate clearly the voter’s intent, the vote shall be counted.” Here the
voter’s intent is clearly indicated by the voter having filled out the oval
space in “NO” which is “so near” “NO” to indicate cleatly the voter’s
intent to vote “no.” It was an obvious crror for the clection judges not
to count ballot no. 16 as a “no” vote.

See Exhibit A.

81. On School District Ballot Question 2, the voter filled in the letter “Q” of “NO” instead

of the oval to the left of “NQO.”
82.'The Canvassing Board voted on Ballot No. 16, Exhibit 16, finding it “ambiguous” and

not a “no” vote by a 3-2 vote. See 1.06:00 Canvassing Board Meeting Recording, Exhibit

B;
e Kim Blaeser: Yes
e Kevin Corbid: No
® Annctee Fritz: No
¢ Ron Kath: Yes
e [Kate Schwartz: Yes

83. Ballot No. 16 was not counted.

84. The Canvassing Board did not make a finding that it was “impossible” to determine the
voter’s intent.

85. The mark of the voter on Ballot No. 16, while made out of its proper place, was so near
the space as to indicate clearly the intent of the voter; it should have been counted as a

“no” vote:
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86. Not counting Ballot No. 16 as a “no” vote was in error.

87. The Canvassing Board’s decision not to count Ballot 16 as a «

reversed.

no” vote should be

88. The unofficial minutes of the Canvassing Board inaccurately reflects the actual motion

made and voted upon by the Board. Exhibit C. The minutes reflect the motion made

was 2 “non-vote:”

“Katie Schwartz motioned to accept this ballot as a non-vote....”

See Exhibit C.

89. The motion voted upon was actually a “motion to keep the ballot as ambiguous.” See

1.43:21 Canvassing Board Meeting Recording, Exhibit B.

90. The word “ambiguity” is not reflected in the Kaardal letter where he identifies Minnesota

Statute § 204C.22 and subdivisions 1, 2, 3a, 6, 10, 11, and 13.



91. It is not impossible to discern the intent of the voter.

92.'The Canvassing Board did not determine the intent of the voter as impossible to discern.

93. The Canvassing Board’s decision not to count Ballot No. 16 as a “no” vote should be
reversed.

94. The Ballot No. 16 should be counted as a “no” vote.

F. Ballot No. 18 is challenged, but the Canvassing Board
determines it as a “non-vote” — referring to it as
“ambiguous” — but, it is nor impossible to discern the voter’s
intent from the face of the ballot.

95. Richardson and Mayer-Bruestle challenged Ballot No. 18 through Kaardal’s letter under
paragraph “R” which reflected the basis for the challenge of the clection judges not to

count the ballot as 2 “no” vote:

Ballot no. 18 has the letters “n” and “0” in “NO” filled out rather than
the oval. Based on Minnesota Statute § 204C.22, subd. 6, “If a mark
(X) is made out of its proper place, but so near a name or space as to
indicate cleatly the voter’s intent, the vote shall be counted.” Here the
voter’s intent is clearly indicated by the voter having filled out the oval
space in “NO” which is “so near” “NO” to indicate clearly the voter’s
intent to vote “no.” It was an obvious crror for the election judges not
to count ballot no. 18 as a “no” vote.

96. On School District Ballot Question 2, the voter covered the word “NO” right next to
the oval for a “no” vote found just left of the word “NO.”
97. The Canvassing Board voted on Ballot No. 18, Exhibit 18 as a “non vote.” and not a
“no” vote. See 1.54:50 Canvassing Board Meeting Recording, Exhibit B;
e Kim Blaeser: Yes
e Kevin Corbid: No
e Annctte Iritz: No

e Ron Kath: Yes
e Kate Schwartz: Yes



98. Ballot No. 18 was n;ot counted.

99. The Canvassing Board did not make a finding that is was “impossible” to determine the

voter’s intent.

100.  The mark of the voter on Ballot No. 18, while made out of its proper place, was so

near the space as to indicate clearly the intent of the voter; it should have been counted

as a “no” vote:
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See Exhibit 18.
101.  Not counting Ballot No. 18 as a “no” vote was in error.

102. The Ballot No. 18 should be counted as a “no” vote.



103.

III.  Waiver of a surety bond is justified under the circumstances of this
election contest.

The Contestants Richardson, Mayer-Bruestle and Holmstadt, while filing a cash bond
of a minimum of $5,000, nevertheless, should not be required to file any surety bond
under the circumstances of this election contest. There is a reasonable likelihood of
success that the Contestants will prevail. Minn. Stat. § 209.07, subd. 4. The South
Washington County Canvassing Board made fundamental errors by failing to follow
Minnesota Statute § 204C.22 to discern the intent of each voter on the five ballots at
issue. The Canvassing Board made no finding of impossibility of discerning intent and
improperly determined ballots as “ambiguous.” Ambiguity is not referenced in the
governing statutory provisions under § 204C.22. Thus, considering the matters as set
forth in this notice of contest, the Contestants should not be required to post a bond or
bear any further costs relating to the Contest.

RELIEF REQUESTED

WHEREFORE, the Contestants request this Court for an order and judgment as

follows:

1.

o

As to the School District Ballot Question No. 2, this Court reverse the South
Washington County Canvassing Board decision regarding the identified Ballot No. 2 as
ambiguous or a non-vote and that Ballot No. 2 be counted as a “no” vore;

As to the School District Ballot Question No. 2, this Court reverse the South
Washington County Canvassing Board decision regarding the identified Ballot No. 9 as

ambiguous or a non-vote and that Ballot No. 9 be counted as a “no” vote;



3. As to the School District Ballot Question No. 2, this Court reverse the South
Washington County Canvassing Board decision regarding the identified Ballot No. 11 as
ambiguous or a non-vote and that Ballot No. 11 be counted as a “no” vote;

4. As to the School District Ballot Question No. 2, this Coutrt reverse the South
Washington County Canvassing Board decision regarding the identified Ballot No. 16 as
ambiguous or a non-vote and that Ballot No. 16 be counted as a “no” vote;

5. As to the School District Ballot Question No. 2, this Court reverse the South
Washington County Canvassing Board decision regarding the identified Ballot No. 18 as
a non-vote and that Ballot No. 18 be counted as a “no” vote;

6. That the ballots idendfied as Ballot Nos. 2, 9, 11, 16, and 18 be added to and counted to
the most recent total of “no” votes to reflect a corrected total of 6,840 “no” votes
against School District Ballot Question No. 2;

7. That this Court declare a tie vote of 6,840 “yes” votes and 6,480 “no” votes regarding
the School District Question No. 2;

8. That this Court declare School District Question No. 2 as defeated;

9. Find that the South Washington County Canvassing Board vote results regarding School
District Queston No. 2 as invalid and declare that its certification of the election results
regarding School District Question No. 2 as of November 25, 2015 as invalid;

10. That this Court require the South Washington County Canvassing Board to reconvene
within 10 days of the date of this order to add the five ballots as “no” votes to the final
total of “no” votes, and certify the School District Question No. 2 election as a te vote

and thus defeated,;



11. Order that no surety bond is required in this case because of the reasonable likelihood

that Contestants will prevail and that filing the bond would impose an undue hardship on

Contestants; and

12. That the Court order such other and further relief as it deems just and proper to the

Contestants.

Dated: December 2, 2015 ﬁw

Erick G. Kaardal, 229647
Mohrman, Kaardal & Erickson, P.A.
150 South Fifth Street, Suite 3100
Minneapolis, Minnesota 55402
Telephone: 612-341-1074

Facsimile: 612-341-1076

Email: kaardal@mklaw.com
Alttorneys for Contestants
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